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cleugh, the Barony, Lordſhip, and Rd ality of Dalkeith, are a-1642- 


as well as later Charters of this Lordfhify from the Crown, the F- 
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His Grace a Duke of B 0 CLEUGH, and 
the Tackſmen of his & of s Mills at Dal- 


keith, Purſuers. 


—— 


Humbly ſheweth, 


HAT the Petitioners intend 
ſhips, certain Interlocutors otfard. Auch:nleck relating to 
the Duke of Buccleugh's Rig of Thirlage, in a Quęſ- 
tion with ſome of the Inhab{Wnts of Dalkeith. 
The Village of Dalkeith was, in veryald Times, erected into a 
Burgh of Barony, and afterwards int Burgh of Regality, in sute of the 
favour of the Earl of Morton, the Duke#f Bucclengh's Author. Puke'sRights, 
The preciſe Date of the firſt Erectio is not at preſent known, 


but of this Date, the Village being in the Family of Buc- 281 July, 


ſubmit to your Lord- 


new erected by Charter, under the GreWSeal, in Favour of Fran- 
cis Karl of Buccleugh, and the Burgh of Barony of Dalkeith de- 
clared to be the Burgh of the Regalitz and by the more ancient | 


rection of the Lands into a Regality, an the _ into a Burgh 
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1 
of 83 and a Burgh of Regality, 3 is granted. in the moſt ample 
Form, with all the Juriſdictions, Rights, and Privileges known to 
appertain to any Barony or Lord of Regality. 

And particularly all the different Charters, in favour of the 
Duke and his Authors, in conveying the Lands and Mills, which 
Clauſe anent are upon thoſe Lands, make uſe of the following Words:“ Totas 
3 we in © et integras terras, dominium, baroniam, villam, et burgum 
= dk be © baroniz de Dalkeith, cum totis libertatibus, &c. una cum molen- 
Crown. . dinzs de Dalkeith, tam granarum, quam fulonum, cum multuris 
« Jie. molendinorum granarum, et terris molendinariis integrorum 

„ eorund. molindinorum, reſpective.“ 
The Family of Buccleugh have, at different I imes, feued out 
many ſmall Parcels of Ground round the Village, to different 


Feuers. Some of theſe Feuers have a few Acres of Ground belong- 


ing to them; but the far greater Part of them are only what are 
commonly called, Cott-tenants, Part of whoſe Feus contain only a 


Houſe and Yard, and Part of them only a Houſe, without a 


Yard. So that, qu theſe Feu Cott-tenants, the Thirlage con- 
tained in theſe Words of- the Duke's Charter, cum molendinis et 
cum multuris dict. molendmorum, behoved, in the Nature of 
Things, to be a Thirlage of invedla et z{lata, in its full Extent, 
though there is no Occaſion, in the preſent Queſtion, for the Duke 
to aſk, or for your Lordſhips to give any general Decifion upon the 
full Extent of it. 

When the Family of Buccleugh granted Charters to the Feuers, 
they took ſpecial Care, never to give to any of thoſe Feuers in their 
* the Clauſe, cum multuris, ſo as thereby to enable them to 
withdraw themſelves from the Obligation of Thirlage they were 
under. 

1 On the contrary, the Charters from the Family to the Feuers 

Aﬀriaive Tun generally, ſo far as regards the Thirlage, in the following 

Clauſe in Feu- Words: Ac etiam præfatus 

* ejuſque antedict. ſui tenentes, et poſſeſſores dict. tenementorum, 
* aliorumque, aſtrigentur molendinis de Dalſeith, et tenebuntur 
“ molere omnia ſua grana in üſdem molendinis, ac perſolvere mul- 
„turas, ſequelas, aliaſque divorias, debitaque ſervitia pro iiſdem, 
“ pro rata, ſicuti cæteri feudifirmarii, tenentes, et inhabitantes 
dict. burgi de Dalkeith, —_ ac præſtare in uſu ſunt vel 
« tucrunt,” e 
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Poflibly, in ſome few of them, the Word omnia may be omitted, 
but /ua grana bears the ſame Conſtruction in Law. So that, by the 
Words of theſe Charters, all claiming under them are thirled, 
Feuers, Tenants, and Poſſeſſors, Feudifirmaru et poſſeſſores diflorum | 
tenementorum : And this Clauſe of omnia ſun grana, or even gra- 
12 /ua, would, with regard to thoſe Feuers who had only a Houſe, 
or Houſe and Yard, in the Nature of Things, import a Thirlage 
of znvecta et illata, in its fulleſt Extent, if there was any Occaſion 
for the Duke to conteſt that Point, which there 1s not in the preſent 

ueſtion. 


Agreeable to thoſe Rights, which ſo properly correſpond to each — 


other, the immemorial Poſſeſſion of the Thirlage has been enjoyed part of the 
by the Purſuer and his Authors: The whole Inhabitants have uni- Duke. 


formly ſubmitted to this Aſtriction, whenever they were called u- 
pon, and it is particularly not denied. in the preſent Proceſs, that 
the Maliters and Brewers have been in the conſtant Uſe of bringing 
the whole Malt conſumed, or made uſe of by them, within the Town, 
to theſe Mills. 

It may happen in two or three Inſtances, that particular Perſons 
may have tranſgreſſed againſt the Right acquired to the Families of 
Morton and Buccleugh, by the Charters from the Crown to them, 
and from them to their Vaſlals, and by the Poſſeſſion held in con- 


ſequence thereof; but to prevent ſuch Tranſgreſſions, the follow- , a, of court 


ing Acts of the Barony and Regality Courts were made at different 
Times, as they are to be found in Excerpts from the Court-books 
of this Regality. 


« That Day, in Preſence of Archibald Waddle and James Douglas 3th Od. 1626,. 


" Baillies, compeared the Perſons underwritten, to wit, Ninian Cal. 
* derwood in Dalkeith, &c. and band themſelves that they ſhall 
* obſerve and keep the Acts and Ordinances made by my Lord 
* and his Predeceſſors, againſt Abſtraters of. Multures from 
his Lordſhip's Mills of Dalkeith, and that they ſhall obſerve the 
* lame in every Point thereof, and in ſpecial the Act made upon 
the Day of January, 1626, under the Pains contained in 
the ſaid Act. Signed by Ninian Calderwood, and by four others.“ 
The ſpecial Act of January 1626, to which this Acts refers, is loſt, 
through a Deficiency of the Record of that Year, the ſame being 
wore, or torn out by ſome Accident. 


Again, 


28th April, 


[ 4 
Again, 28th April, 1664, The Baillies ſtatutes and ordains, 


1664, | That no Corns tholing Fire and Water within the ſaid Burgh, 


cc 
cc 
| 60 
gth Oct. 1666. 
66 
4 


16th Dec. 
1670. ce 


16th April 
4675 cc 


after the Date hereof, but ſhall alſo be grinded at the Mill there- 
of, under the Penalties foreſaid, as ſaid is (i. e. 10 J. Scots) by 
and attour paying of Dry-multure. 


Again, 5th October, 1666, © The which Day John Scott of Gorn- 


berry, Baillie of the Burgh of Regality and 1 of Dalkeith, 
and James Carſwall, and William Scott, Baillies of the faid 


Burgh, fitting in Judgment, approved of all the former Acts 
of Court, made ſince the 15th of July 1661, and ordains the 
ſame to be put in better Execution in Time coming. 

Again, 16th December, 1670, The Baillies ſtatutes and or- 
dains, That all the Corns bought by the Meal-makers and other 
Inhabitants within this Burgh, growing or fold within the 
Bounds of the ſame to be made Meal of, be alſo dried and 
grinded in the Mills thereof, under the Pain of paying Dry-mul- 
ture, and 10 . Scots, toties quoties, that they ſhall do on the con- 
trary.” 

Again 16th April, 1675, © All former Acts are ratified, and par- 
ticularly anent the Heritors, Meal-makers, and other Inhabi- 


tants within the ſaid Burgh and Pariſh, their grinding at their 


Grace's Mills, within the Lordſhip of Dalkeith, conform to the 
Tenor of the reſpective Acts made thereanent, in all Points ; 
and ordains the ſame to be put in due Execution in all Time 
after.” 

Theſe Acts of Court would alſo carry the preſent Thirlage to be 


one of invecta et illata, in all its Extent, it there was any Oc- 
caſion to enter into that Queſtion here. 


Sentences of 


And agreeable to the lame Right and Poſſeſſion, and Acts of 


Court. Court, it appears from the ſame Excerpts in Proceſs, That upon 
Tranf preſſion, Tranſgreſſors were puniſhed by Sentence of the 
Lord s Court. 


3d July, 1635. 


cc 


„ Complaint by William Calderwood, Tackſman or Farmer of 


* the Mills, againſt James Smith Baxter, for abſtracting his Corns 
trom the faid Mill, upon which he confeſſed his having ab- 


* ſtraQted five Bolls and an Half Wheat, and was decerned in Pay- 
* Ment of certain Quantities, in Name of Multure, with eight 


T Shillings of Expences.” 


* Complaint 
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* Complaint the ſaid William Calderwood againſt Elizabeth Sad. November 27, 
& Jer and others, for abſtracting their Corns for the Years 1630, 1635. 
- © « 1635, and interveening Years, and for the Multures therein li- 
7 © © belled, with 20 J. Scots for ilk Failzie, in which Compearance 

being made for the Defenders, Decreet was pronounced againſt 

- © © them, conform to the Claim.“ | | 
„ © Complaint by the Procurator-fiſcal, againſt Andrew Ruther- Augvit 17, 
1 © © ford and others, for abſtracting their Corns from the Mills, and 6. 
s | © upon their judicial Confeſſions of certain Quantities, Decreet is 
e | © pronounced againſt them for Dry-multure to the Multurer, and 
for a Fine of 5 J. Scots for each Defender, to be impriſoned till 
4 Payment.“ | | 
r © *© Complaint Richard Allan, Tackſman of the whole Lordſhip, June 14, 
e © © againſt Margaret Jackſon, and ſundry others, for abſtract- 97. 
1 


ing their Corns from the Mills, and for retailing Meal off, or 
not upon the Market-days, and not ground at the ſaid Mills. 
- © © The Libel being referred to Oath, ſundry of the Defenders de- 
poned, and admitted the Charge, ſome others denied, and two 
were abſent ; the Baillies held the Abſents as confeſſed, and de- 
. cerned againſt the Defenders, except two, who, on Oath, de- 
r nied the Libel, and were accordingly afloilzied.” 
e © Complaint Nichard Allan, Tackſman of the Mills, and the Pro- February 2r, 
curator-fiſcal, againſt Walter Veitch Meal-maker, and others, not 698. 
e only for abſtracting their Corns from the Mills, but alſo for 
having purchaſed conſiderable Quantities of Oat-meal, Peaſe- 
e © © meal, Bear-meal, Flour, and Rye-meal, from ſundries, not 
„ grinded at Dalkeith Mills, and for having ſold the ſame to the 
-© Inhabitants thereof, contrary to the Acts of Court.” | 
f Þ © The Libel being referred to Oath, ſundry of the Defenders 
n deponed, and in part denied, in part admitted the Libel.” It 
je does not appear what Sentence followed. 
© Complaint by the Procurator-fiſcal, againſt James Macmillan December 223 
f Portioner of Dalkeith, founded not only on the Clauſe of A- ot. 
is © friction, in the Vaſſal's Charter, but on the Acts of Court, 


whereby they, and all the Inhabitants, are bound to grind all 
-- cheir Corns, not only that grows within the Pariſh, but what 
it they ſhould purchaſe, either for their Families Uſe, or for Sale, 


at Dalkeith Mills, and concluding againſt them, for having ſold 
certain Quantities, of the Produce of the Lands within the Pariſh, 
| | — * which 


Fune 4, 1705. 


October 5, 


mu 
* which was grinded at other Mills, and for double: Duty i in name 
* of Thirlage, exc.” 

“The Defender having judicially confeſſed the Libel, he was 
* found liable to pay dry or double Multure, Sequels, and other 
„ Dues, and fined in 10 J. Scots for tranſgreſſing the Acts of Court, 
and ordained to be impriſoned till Payment.“ 

* Complaint the Procurator-fiſcal againſt John Johnſon Brewer 
“and others, Brewers and Meal-makers in Dalkeith, for import- 
« ing grinded Malt from Pręſton, and elſewhere, and brewing the 
“ ſame within the Regality, and for having purchaſed Oats at 
% Haddington, and elſewhere, and grinding the {ame at other Mills 
„without the Regality, and made Sale of the Meal in the Market 
e of Dalkeith, in the Market of Edinburgh, or elſewhere, contrary 
to the Acts of the Regality- court, and concluding for Dry-mul- 
“ture and Fines, agreeable to theſe Acts.” 

Another Complaint of the ſame Nature, againſt Margaret Par- 
ſel, Widow, for importing grinded Malt, contrary to the AQs 
of Court, and concluding for Dry-multure, and a Fine.“ 

But it is probable that theſe two laſt Parties, to wit, Fohn John- 
ſton and Margaret Parſel, have followed the Example of Ninian Cal- 
derwood and his Friends, and ſubmitted to the Acts of the Court, 
as no Sentence or further Proceedings appear. This Train of Sen- 
tences would ſupport the Thirlage to be nvecta et lata to its ut - 
moſt Extent, if there was. any occaſion for doing ſo in the preſeat 

Queſtion. 

It is true, one of the Acts of Court ſtands thus, in the Excerpt 
for the Defenders, in Proceſs, zth October 1666. And as to the 
* former Acts made anent the Payment of Dry- multure for the 
* Corns tranſported, tholing Fire and. Water within this Burgh, 
* the Heritors proteſted againſt the ſame, but conſented that all 
* the Corns growing within the Pariſh ſhould be ground at the 
„Mills of Dalkzezth, which Proteſtation the Baillie refuſed to ad- 
here thereto, and ordains, that every Perſons, Failziers of the 
* reſpective Acts above written, make Payment of 10 J. Scots, to- 
ties quoties, attour the fulfilling thereof.“ 

But this is a ſingle Inſtance; ſo that, during the Space of near 
an hundred and fifty Years, there is only one Inſtance in the Re- 
cords of Court, of an Oppoſition by any of the Inhabitants of Dal- 
Leith ta this Thirlage, which Oppoſition was repelled, and W 

at 


cc, 


1 2 | 
chat Oppoſition, thoſe who made it, yielded, © that all the Corns 
„growing within the Pariſh ſhould be ground at the Mills.“ 

Such has been the immemorial and univerſal Acquieſcence in 
the Right of the Family of Buccleugh, by the Inhabitants of 
this Village, who have never been much given to tamely ſubmit to 
the Authority of their Superiors, where they have not found them- 
ſelves obliged expreſly to do ſo. 

The Noble Family, on the other fide, have endeavoured to ac- 
commodate the Thirle in the moſt proper Manner, and great Sums +. 
of Money have been laid out in repairing the Aqueducts, and 
making the Mills more commodious, and within theſe few Years 
the Tackſmen of the Mills erected Steel-mills for the Uſe of this 
Part of the Thirle, to be wrought by the Water, though, as the 
Maltſters and Brewers, at that Time, did not chooſe to make uſe 
of them, they were taken down again; but theſe Gentlemen very 
well know, that the Family do not grudge any reaſonable Expence . 
in this Way, and would have renewed the Steel-mills, if de- 
manded. 

Further, in order to ſupport his Thirlage, and in order to alle-- 
viate, in ſome Meaſure, the Burden to the Maltſters, who are like- - 
ways Brewers, and who were not at liberty to import even grind- 
ed Malt, without being liable to Dry-multure, the Inhabitants 
were, by ſundry ancient Statutes of the Regality-court, diſcharged - 
to import for Sale, or vend any Ale, not brewed within the Town, 
and not made of the Grain. of. the Growth of the. Barony ; and 
wherever Ale from elſewhere. was attempted to be imported, it was, 
when obſerved, generally ſeized and confiſcated: 

The Petitioners have further to inform your Lordſhips, that 
the Multures payable, are extremely eaſy ones, being as low as 
any in the Neighbourhood ; and particularly, more low than thoſe : 
of the neighbouring Village of Maſſelburgh. A Table of them is 
hereto ſubjoined. Wie 

Thus Matters went on peaceably ; no body either diſputed the - 
Family's Right of Thirlage, or the Power of the Baron to regulate 
the Brewing within his own Barony, or to diſcharge the Importa- - 
tion of foreign Ale, till very lately, that the following Circumſtan- 
ces gave occaſion for Diſturbance. | 

An Act of Parliament was, four Years ago, aſked and obtained, 
by the Heritors and Inhabitants of Dalkeith, for laying a Tax of 

| Two-pennics 


4 3 

Two-pennies on the Pint, upon all Ale brewed within the Village, 
to be applied for Purpoſes that were extremely neceſſary, ſuch as 
bringing freſh and wholeſome Water into it, of which it had then 
hardly any, repairing and ſupporting the Streets, Oc. It is al- 
ledged, and very poſſibly it may be ſo, that, when this Tax was 
firſt laid on, the Brewers in the Village, who were unaccuſtomed 
to it, either-raiſed the Price of their Ale, or made it of a lower 
Quality than formerly. This, whether true or fancied, diſobliged 
the Retailers, or gave them an Opportunity of pretending to be 
diſobliged, and they thereupon imported Ale into the Barony, 
from all the adjacent Villages, particularly Newbottle, Ormiſton, 
Cranſton, &c. And this, again, ſupplied the Brewers within Dal- 
keith, with a Pretence to withdraw the grinding of their Malt from 
the Duke's Mills. They pretended, that they were not able to af- 
ford the ordinary Multures to the Mills, when they could not get 
Conſumpt for their Ale, as the Retailers now imported foreign 
Ale. 

To prevent all the Confuſions which theſe Innovations were cre- 
ating, the Duke of Buccleugh gave ſuch Orders as were favourable 
beth for the Inhabitants and the Brewers : For, in favour of the 
Inhabitants, the Duke's Baillie declared, that he would appoint 
Taſters, and examine the Ale brewed within the Barony ; and, in 
favours of the Brewers, the Duke ordered a Proſecution againſt the 
Retailers of Ale, who ſhould import Ale from without the Barony. 
This was accordingly done, and Proceſſes brought againſt the Re- 
tailers, Importers of foreign Ale into the Barony, before the Duke's 
Baillie, The Summons concluded for Payment, againſt the Re- 
tailers, of a Sum equal to the Multure of the Grain, from which 
the Ale ſo imported was produced, as a Reparation of the Damage 
ſuffered by the Tackſman by ſuch Importation ; and alſo for a 
Fine to the Fiſcal, for contraveening the Statutes of Court. 
There was no Neceſſity for the Duke to do this; for his Right 
.of Thirlage was not at all dependent upon the Benefit, which the 
Brewers might draw, from his exerciſing his Privilege qua Baron, 
to prohibite the Importation of foreign Ale into his Barony, how- 
ever he did it in order to ſtop the Clamours, if poſſible, of the 
Brewers within his Town, In this Suit, his Grace has been un- 
ſucceſsful. 


But, 


But, during this Proceſs, the Maliſters and Brewers continued 
in the conſtant Cuſtom of abſtracting their Malt from the Mills. 
The Tackſmen of the Mills complained of this total Abſtraction, 
and brought Proceſs againſt thoſe guilty of it, before the Baillie of 
the Barony. 

The Action was petitory, not declaratory, and was directed a- 
gainſt a few of the Maltſters and Brewers, who had abſtracted 
their Grain from the Duke's Mills, and had grinded, conſumed, 
and brewed them within the: Barony. 

The Defenders in theſe Proceſſes were all Tenants, not Proprie- 
tors, in the Town of Dalkeith, except two, to wit, Vint and Whit- 


/m, which laſt were Feuers of two Cott-tenements in the Village of 


Dalkeith, But, in the Courſe of this Proceſs, none of theſe Par- 
ties have produced the Rights of the Tenements they poſſeſs, 
which they ſurely would not have failed to do, if theſe Rights had 
contained Clauſes which could have been of uſe to them in this 
Queſtion. | | 

It is needleſs to trouble your Lordſhips with the Procedure before 
the Baillie, further than to mention, that the Defenders did not 
deny the Poſſeſſion or Uſe of grinding their Malt at Dalkeith Mills, 
nor the Quantity of Multures or Abſtractions libelled. 


The Baillie, of this Date, pronounced the following Interlocu- Ah 


tor: © The Baillie having conſidered the Libel, with the Defences 
thereagainſt, Replies and Duplies, Hinc inde, ſuſtains the Purſu- 
* er's Title to carry on this Action; and, in reſpect the Defenders 


* admit, or do not deny the Paſſeſſion or Uſe of grinding their Malt at 


* Dalkeith Mills, nor the Quantity of Multures or Abſtractions 
„ libelled, finds the ſaids Quantities as libelled relevant and pro- 
ven; but before pronouncing Sentence therefor againſt the De- 
* fenders, ordains the Malt-mill and Machinery thereof to be vi- 
* ſited and inſpected by Perſons of Skill, and a Report made by 
them of the Sufficiency thereof to the ſaid Baillie ; and for that 
* Purpoſe authoriſes, Oc.“ 


ril z th, 
1761. 


The Defenders, however, in place of allowing a Viſitation of the Advocation, 


Mill and Machinery to proceed 1n Terms of the above Interlocu- 
tor, thought proper to bring an Advocation of theſe two Proceſſes. 
This Advocation came in courſe before Lord Aachinleck as Ordi- 


Dar y. 
C: The 


16th Nov. 


1763. 


— 


to! | 
The Reaſons of Advocation contained much the ſame Argument 


that had been uſed for the Defenders before the Baron Baillie, and 
which had been, that the Defenders were not thirled ; that Thir- 


lages were againſt natural Liberty, and odious in Law; that their 
going to the Petitioner's Mill was voluntatis, and not neceſſitatis 
that the Machinery of the Mills had been neglected of late; that 
they were not able to pay their Thirlage on account of the Loſs 


they ſuſtained by the Importation of Ale trom the Neighbourhood, 


ie. The Petitioner anſwered upon the State of his Rights and f 
of his Poſſeſſion which have been above ſtatel. ; 
But beſides this, the Defenders alledged, that the Maltſters in 


the Town of Dalkeith had been frequently employed by the 


Gentlemen in the Neighbourhood to make their Barley into Malt! 
for their own Uſe, for which no Multure had been claimed, and, 
in ſeveral Inſtances, had likeways ſold Malt without the Thirle, Þ 
which bad been made by them within the Town. ; 

The Lord Ordinary allowed a Proof of this new Averment, 
In general, the Subſtance of it was, that the Maltſters had of 
late Years, and ſome times, done what they had alledged ; but“ 


it did not appear that theſe things were done with the Knowledge 


of the Family of Buccleugh, or their Doers. 

The Lord Ordinary took the Debate to Report, and his Lord- 
ſhip reported it on the 16th November 1763. | 

Upon adviſing the Informations, it was ſuggeſted by ſome 
your Lordſhips, that it would tend to clear up the Nature of the 
Thirlage, if it was known what was the Tenor of the aſtricting b 
Clauſe in the original Feus, upon which your Lordſhips pronoun- Þ 
ced the following Interlocutor, of this Date: Upon Report of 
the Lord Auchimleck, the Lords remit this Cauſe back to hs 
% Lordſhip, with Power to call and hear Parties Procurators fur- Þ 


ther thereon, and to do therein as he ſhall ſee Cauſe.” 


In conſequence of this Remir, Diligences were granted by the 
Lord Ordinary, hinc inde, for Recovery of the original Charters Þ 
to the Feuers of Dalkezth. This Diligence was executed by both 
Parties, and, in conſequence thereof, a Variety of ancient Feu- Þ 
rights of Cott-tenements from the Family of Buccleugh, to the 
Feuers of Dalkeith, were recovered on both Sides. Mutual Conde-F 


ſcendences whereof were preſented by each Party to his * 
ter 


os Wm: © 
after the Rights themſelves had been ſeen and interchanged by the 
 Agents"on both Sides; on the Import of which his Lordſhip or- 
dered Memorials, and in theſe Memorials the State of the Produc- 
tion was ſtated as follows : 

The Defenders, on their Part, recovered eight ſeveral Charters ,, 1 a: fot 
and Precepts of Cott-tenements, between the 1560 and 1654. The Defenders. 
firſt fix are from the Earl of Morton, preceeding the Purchaſe by 
the Family of Buccleugh, which Purchaſe was made anno 1642. 

Two of the firſt ſix are Precepts of Clare Conſtat in Lord Morton's 
Time, without any Reddendo at all, but reterring to former 
Rights, a Thing very common in thoſe Days. The other four be- 
ing Charters from Lord Morton contain a Reddendo of certain Feu- 
duty in Money, and Suit of Court, pro omni alio onere, without a- 
ny Clauſe of Thirlage; and it is not diſputed, that the whole 
eight are Cott-tenements in the Village. 
I None of theſe are original Grants. 
; It is true, the Defenders Agent {ſhowed to the Petitioners Agent, 
| of two other Pieces of Parchment in the Figure of Charters of Cott- 


but tenements, which ſeem to have been intended for original Grants, 
dee © the one in the Year 1464, and the other in the 1504, which in like 
Manner contain a certain Feu-duty in Money, and Suits of Court, 
rd © without any Clauſe of Thirlage. But as theſe were not contained 
* in the Defenders Condeſcendence given into Court, ſo upon look- 
ing at them, they appear never to have been ſigned by any Per- 
the {fon whatever; therefore it does not occur what Uſe can be made 
ing of them for the Defenders. 
un- Upon the other hand, the Petitioners recovered five ſeveral Feu- 
of charters between December 1633, and November 1641, trom tlie 
hs Earl of Morton before the Time of the Family of Buccleugh, all 
u- of Cott-tenemeats, conſiſting of Houſes without any Land what- 
ever; but nevertheleſs containing the ſame Clauſe of Aſtriction, 
the! that hath in the Manner uniformly been carried down in all the 
ers Charters of theſe Tenements at all Times, to wit, Omnia grana 
oth ua. 
eu- None of theſe five are original Grants. 
the The only original Grant in Proceſs, or which could be recovered, 


de- either from the Family of Morton, or the Family of Buccleugh, and 
i, which was produced by the Petitioner, was one dated anno 1645, 


fer from Francis Earl of Buccleugh, to one Robert Baillie about three 
; Years 


March 6, 
1765. 


5 5 | 12 | | 
Years after the Purchaſe by the Family of Buccleugb. The aſtric- 
ting Clauſe of which is in the following Words: © Ac etiam præ- 
* fatus Robertus Baillie, hæredes ſui et aſſignati antedict. aſtrin- 
* gentur, ſicuti nos per præſentes eos aſtringimus molendinis no- 
* {tris de Dalkeith, et tenebuntur molere omnia ſua grana, in iiſ- 
* dem molendinis, ac perſolvere multuras, ſequels, aliaſque di- 
* yorias debitas, et ſervitia, pro eiſdem, ſicuti cæteri feudifirmarii, 
© tenentes et inhabitantes dict. noſtræ villæ de Dalkeith, perſolvere 


* et præſtare in uſu ſunt aut fuerunt, tantum pro omni alio 


59 
onere. | | 
The Petitioners further ſet furth in their Memorial, that all the 


Charters of Reſignation and Confirmation of Cott-tenements, which 


they have ſeen in the Families Chartularies ſince the Commence- 
ment of them, anno 1662, downwards, contained the Clauſe of 
Aſtriction ſet forth above, to wit, mia grana ſua. 

And more particularly, they condeſcended upon ſeven of them 


betwixt the Years 1662, and 1673, with their Dates and Pages of 


the Chartulary, where to be found; as likewiſe on ſome later In- 
ſtances in the 1741, 1743, 1756, Oc. and offered Inſpection of 
the Chartularies to the Defenders, if they chuſe to look at them. 
With regard to theſe Productions, the Court will pleaſe be in- 
formed, that none of the preſent Defenders alledge, at leaſt they 
have not ſhown any Evidence that they derive Right from any of 


the Perſons who poſſeſſed upon any of the Title-deeds produced by 


them. 
The Lord Ordinary, upon conſidering the Memorials which 


ſtated the Import of this Production, and alfo upon conſidering 


the whole Cauſe, pronounced the following Interlocutor, upon the 
6th March 1765, * The Lord Ordinary having conſidered the mu- 
“ tual Memorials, and former Proceedings in this Cauſe, Teſtimo- 
« nies of the Witneſſes, and Writs produced, finds the Purſuer 
„ has not inſtructed, that the Town of Dalke:th is aſtricted to his 
“ Grace's Mills for invecla et lata, and, particularly, for the Malt 
© made or conſumed within the Town; and finds, That he has 
e not inſtructed that the Defenders in this Cauſe, or the Tenements 
& in which they live, are ſubjected to that Servitude; and there- 
« fore finds the Defenders are at liberty to grind their Malt where 
“they chooſe, and aſſoilzies them from this Proceſs, and decerns, 
ſuperſeding Extract till the 15th of June firſt.” 

| Againſt 


1 | 

Againſt this Interlocutor the Petitioners repreſented, and, inter 
alia, inſiſted, that the Defenders ſhould produce the Title-deeds of 
the Tenements either poſſeſſed by them, or of which they were 
Proprietors, in order to ſhow the Nature of the Thirlage of thoſe 
Tenements ; and Anſwers having been made to this Repreſenta- 
tion, and a Note of Facts given in on the Side of the Petitioners, 
by Way of Reply, his Lordſhip, on the 23d July, pronounced the 
following Interlocutor : * The Lord Ordinary having again conſi- 
& dered this Repreſentation with the Anſwers, and Note of Facts 
„given in upon the Part of his Grace the Duke of Buccleugh, ad- 
% heres to the former Interlocutor, and refuſes the Deſire of the 
& Repreſentation. | 
This Interlocutor the Petitioners humbly ſubmit to your Lord- 
ſhips Review. 

In order that the Petitioners Claim may not appear broader than 
it is, and that the Intention may be limited to the Caſe in hand, 
the Petitioners muſt, previous. to their Argument, obſerve, that* 
there is no occaſion, in the preſent Argument, to carry the Duke's 
Right ſo high as to. plead it to be a Thirlage of omnia mvetta et il. 
lata, in all its Extent. In a Thirlage of omnia mvetta et lata, 
Grain malted without the Thirle, though it had paid Multure 
there, will, when imported within the Thirle, and uſed in it, pay 
a ſecond Multure; but, in the preſent Queſtion, it has been al- 
ledged in all the Petitioners Memorials and Repreſentations, and 
not diſputed by the Defenders, that the Malt was grinded within 
the Thirle ; and, therefore, there is no occaſion, at preſent, for the 
Duke to plead his Right of Thirlage ſo high. Another Conſe- 
quence of znvec/a et illata, would be, that if neighbouring Gentle-- 
men, or Farmers, {ſhould ſend their Grain to be malted within the 
Thirle, it would pay Multures, or, if People within the Thirle- 
hould make Grain into Malt with an expreſs Intention riot to con- 
/ume, but to fell it in the Way of Traffick without the Thirle, it 
would be ſubject to Thirlage. But the Duke has no-occafion to 
aſſert his Right, in the preſent Queſtion, in theſe Reſpects, becauſe: 
it is agreed, that the Malt in queſtion was confumed and brewed 
within the Thirle; and therefore, the only. Right which the Peti-- 
toner has, in the preſent. Caſe, to aſſert, or upon which your Lord-- 
!h:ps have to give Judgment, is the Petitioner's Right to levy the 
accuſtomed. Multures of his Mills, upon ſuch Grains as have 

| D. been 
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been abſtracted from them, but which have been grinded, con- 


fumed, and brewed within the Thirle. What the Extent of the 
Petitioners Rights may be with regard to other Caſes, will fall to 
be judged of when thoſe Caſes occur. | of | 
In this View, though the States of the Rights and Poſſeſſions in 
Proceſs ſhould ſhow, there is here an Aſtriction of invecta et illata, 
the Petitioners mean to make uſe of that Argument only, to bring 
the Caſe in hand under the Rule of, Qui majus poteſt et minus po- 
tet. For if the State of the Rights, and of the Poſſeſſion, {ſhall 
point out, that his Grace's Thirlage is one of invecta et illata, it 
muſt, a fortiori, hold, that it is good and effectual quad Grains 
confeſſedly grinded, conſumed and brewed within the Barony. 
The Petitioners have Right to aſk your Lordſhips Attention to 
this Limitation, becauſe the Action is merely petitory, not decla- 
ratory. It is adapted to a ſpecial Caſe, and directed againſt par- 
ticular Defenders, in ſpecial Circumſtances; and the Petitioners 
may be the more pardoned too in aſking this Attention, that tlie 
Defenders, in all the Courſe of this Cauſe, have inſiſted upon the 


Odiouſneſs of the Thirlage of invecta et lata, in all its extended 


Conſequences, and have deſcribed themſelves as ſuffering all thoſe 
Conſequences, which is not the Caſe. Few of the great Families 
in Scotland have carried their territorial Powers and Emoluments, 
ſo ſmall a Length, as the Family of Buccleugh have done. It is a 
Chance if ever they ſhould carry their Right of Thirlage further 
than has been carried in the preſent Caſe ; but if they ſhould, your 
Lordſhips will then, and not till then, take into your Eye, colla- 
teral Claims of Right, which may then be, but are not, as yet, 
ſet up. | 04%) 
. This being premiſed, the Petitioners are adviſed; that there can 
hardly, in any Inſtance, occur a ſtronger Inſtance of an Aſtriction. 
The Superior has an expreſs Right to the Barony, and Burgh of 
Barony and Regality, by his Charters from the Crown, with the 
whole Conconutants attending ſuch Baronies, Burghs of Baronies, 
and Burghs of Regalities, and, inter alia, to the Mills of Dalkeith, 
and to the Multures belonging to thoſe Mills ; and this for Ages 
back. Thus, he has the moſt ſolid of all Titles, Charters for Ages 
back. | | | 

Beſides this, he has Acts of Court eſtabliſhing his Thirlage; 
and particularly, the Act of Court of 28th April 1664, above men- 


tioned, 


xe * 

tioned, whereby it is Io.” and ined. © That no Cork 
« tholing Fire "ad Water, within the ſaid Burgh, after the Date 
% hereof, but ſhall alſo be ground at the Mill thereof, under the 
« Penalties of 10 J. Scots, by. and attour Dry-multure. | Theſe Acts 
of Court ſerve two Purpoſes in the Petitioners Argument, for they 
both found a Title; and as no contrary Poſſeſſion is proved, dur- 
ing the Time of them, they prove a Poſſeſſion. Poſſeſſion alone 
will not conſtitute a Thirlage, a Title is requiſite; but this Title is 
attained, as well by Acts of Court, as by a Charter. All our 
Lawyers agree in this. 

Such being the Petitioners double Title, ariſing from his Char- 
ters, and from the Acts of his Court, there is added thereto, the 
only thing wanted, to wit, the Proof of Poſſeſſion, as made out 
by the various Sentences of the Superior's Courts, none of which 
were ever complained of in a higher Court, and by the Defenders 
Admiſſion, that from time immemorial, the b have 
gone to the Duke's Mills. The Sentences are ſtated above, 
and it is needleſs to recite them again. They will go the length 


to prove, by the moſt inconteſtible of all Proofs, becauſe they 


are Proof by Record, that the Thirlage enjoyed was not only 
of invecta et illata, but alſo of grana creſcentia, how much more 
then mult the Thirlage take place over Grains, confeſſedly grind- 
ed, conſumed, and brewed within the Thirle. 

And if theſe Facts are true, the Conſequence of them applies a 
ſortiori to the Caſe, where a Burgh or Village is thirled; for there, 
as molt of the Inhabitants have not, and by the Nature of their 
Tenements, cannot, have grana cre/centia ; ſo the only Meaning of 
thirling them can be, to aſtrict their znvecta et lata ; and if that 
general Aſtriction of mvecta et illata is the Duke's Right, how 
much more mult he be intitled to the limited Claim of Thirlage, 
which in the preſent Caſe he has occaſion to make? Lord Bank#ton, 
ſpeaking of the Thirlage of invecla et illata, ſays, This Thir- 
lage is moſt ordinary in Mills belonging to Burrows Royal, and 
* likeways to Burghs of Barony and Regality, that the Inhabitants 
there may be liable for the Multures of the Corns they conſume 
in their Families, or by vending Ale, or rather that Bakers and 
* Brewers may be ſubject thereto.” —The Words of the late Inſti- 
tute are, Where Lands are thirled in general Terms, without 
* expreſſing the particular Nature of the Servitude, the lighteſt 
I 9 is preſumed, from che favour of Liberty; but in the 

« Africhion 
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« Aftriftion of a Burgh or Village, where there is no growing Grain, 
% which can be the Subject of Thirlage, the Aſtriction of invecta 
& ef illata muſt be neceſſarily underſtood, Falconer, vol. 1. Deci- 
„ c:fion 133. The Deciſion quoted here is that of Mackie againſt 
Maltſters of Falkirk, 18th July 1746. | 

The Doctrine contended for by the Petitioners is confirmed by 
the Deciſion 27th December 1717, Hamilton of Grange againſt Mil- 
ler of Auld, which is thus reported in the Dictionary, vol. 2. p. 
466, it not being in any printed Volume of Deciſions. Gar- 
& gunnock, Proprietor of the Village of Saltcoats, in the Year 1703, 
feued out ſome Houſes, and ſome Parcels of Ground, forty or 
fifty Feet ſquare, adjacent to the Houſes, of no other Uſe but 
to be Kaik-yards ; and, in the Diſpoſition and Feu-rights, thrrles 
the Feuers to come to the Mill of his Barony, with their grind- 
able Corns and Malt, and to pay the Multures and Services conform 
to the Uſe of the Barony. The Import of this Thirlage being 
called in queſtion, the Feuers argued, that it imported only 


Nature of the Subject points it out to be a Thirlage of invecta et 
lata ; for nothing being feued out but a Houſe and a ſmall 
Parcel of Ground, fit only for a Kail-yard, and that recovered 


lage at all, or a Thirlage of invecta et illata. The Lords found 


grindable Corns growing within the Thirle, but for all other 


“ Corns which they ſhould bring into the Thirle, to be conſum- 
* ed there, and for all Malt, whether grinded or not, brought in 


and brewed within the Thirle ; but found that ſuch Corns and 
„Malt, imported only in the Way of Trade, for Exportation. 


or Sale, and not grinded or conſumed within the. Thirle, are: 


* not ſubject to the Payment of Multures.” 


And as the Doctrine contended' for by the Petitioners applies 


particularly to the Caſe of Burghs and Villages, ſo it applies in a 


ſpecial Manner to the preſent Caſe, where, in general, in the Char- 


ters from the Family, not only the Feuers, But the whole Tenants 


and Inhabitants, tenentes et poſſeſſores dict. tenementorum, are aſtrict- 
ed, and where theſe very Charters prove, that, in Times before 
them, the Tenants and Inhabitants were aſtricted, ſicuti tenentes et 


inhabitantes, perſolvere.in uſu ſunt; vel fucrunt,. * 


It: 


grana creſcentia; the Proprietors of the Mill argued, that the 


from the Sea, which, even ſuppoſing it fit for Tillage, would 
not afford a Handful of Multure in a Year, it muſt be no Thir- 


the Feuers liable in Payment of Multure, not only for all their 


bjected for th Det * ha by the late Production, ®j<fions for 
It was objected for the enders, that, 5 he late Produdtion, Set 


recovered by them ſince your Lordſhips upon the Report remittetl 
the Cauſe to the Lord Ordinary, it appeared the Perſons claiming 
under the Charters there produced, were liable only to a Feu-duty 
ro onini alio nere. 
It is anſwered, Imo, None of the Defenders connect with the 
Charters which they have recovered and produced; and therefore 


have no Title to plead in Right of them. 2d, They are only ve- 
ry few in Number, and none of them original ones; whereas the 


Production, either made by the Purſuers, or offered for Inſpec- 
tion, is almoſt innumerable; and all theſe, together with the 
original Grant produced by the Purſuer, bears the aſtricting 
Clauſe. 32:0, It is triti juris, that the Reddendo of a certain Feu- 
duty of Money, and Suits of Court, pro omni alio onere, does by 


no means imply an Excluſion of Thirlage. The direct contrary 


was decided in ſeven different Caſes, collected in the Dictionary, 
voce THIRLAGE, under this general Propoſition:“ A Feu- charter, 


bearing a Fen-duty pro omni alio onere, but not bearing a Clauſe 


* Cum molendinis et multuris, import not an Exemption from Thir- 
lage.“ 

It was objected, that the Clauſe of Aſtriction muſt have been 
foiſted into the Charters of the Feuers by the Oppreſſion of the 


| Family of Buccleug h. 


It is anſwered, maybees and muſtbees will not do, the Defenders 
muſt prove their alledged Injury. If the original Charters had 
had no ſuch Clauſe, and the renewed ones alone had had it, 
there might have been ſome, though not a very ſolid Ground 
for the Accuſation; but no ſuch Thing Has been thown': So that 
the Preſumption of Law, omma rite acta, muſt take place. The 
Univerſality of the Charters, for above a hundred Years back, 
bearing, the Clauſe of Aſtriction, is a Proof, that the original 
Grants, from whence theſe Charters were derived, muſt have con- 


tained the ſame Clauſe. 
It is ĩimpoſſible to ſuppoſè that, in derivative Grants, the Duke's 


Doers would, either by Force or by Stealth, have foiſted in this 


Clauſe. The Writers of Deeds of former Days, were as ſtrict, and 
perhaps more ſtrict, than the Writers of Deeds in the preſent Days; 
and it is believed no Writer of our Days, however much he might 
be attached to a Family, would think himſelf at liberty to make 
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any Alteration in a Charter, different 1709 what the former ones 
had been, without a Warrant for that Purpoſe. 


There is no occaſion to have Recourſe to Suppoſitions of Op- 
preſſion and Impoſition; the preſent Thirlage has come in juſt in 


the ſame Way as molt of the other Thirlages of Scotland have dong 
that 1 is, by a natural Conſequence of Property, and this eſpecially 


as in the preſent Caſe, where the Multures were fo very gentle and 
eaſy, that it were no Hardſhip upon the Tenant to be aſtricted, 
while, on.the other hand, it was but a Piece of juſt Duty in hint 


to give a Preference to the Lord's Mill ; all which is deſcribed by 


Crarg, in his Title, Quid juris vaſſalus ? His Words are, Moll 
turæ (quas nos multuras dicimus) ſunt mercedes, quz proprie 


pro opera dantur, et quilibet ſuos tenentes aſtringere poteſt ut 


* ad ſuum molendinum veniant, et ſegetes quæ in eo territorio 
vel creſcunt, vel importatæ aquam et ignem patiuntur, i. e. uſtii 
< no vel clibano præparantur, ibi molat. Inde factum eſt, ut do- 
mini ſuos vaſſalos ſibi aſtringent, nempe ad molendinum, in 
* ſuo molendino, non fine ſumma equate ab initio, nemo enim 
* inficias ibit, ex equo ipſo et bono vaſſalos domini potius commodas in. 
* /ervire debere quam extranei, et ſi fructus ex molitione ſegetum 
debeant, eos potius domino ſuo appendere debere, quam extraneb. 
And in enumerating the Ways of conſtituting a Thirlage, he fays, 
** Secundo, in tenentibus, ſi dominus, vel quicunque alius poteſta- 
« tem habens, ſunt in omnibus ſervitutibus conſtituendis, palam 
det in curia domini ſui, five curtæ publice actum fecerit five ſen. 
* tentiam dixerit, qua tenentes ſuos aſtringit et obnoxios facit, ad 
« vehenda ſua grana ad molendinum domini, eaque ibi mo- 
* lenda.” 

It was objected, © That the Clauſe in the Earl of Morton, or 
* Duke's Charter, cum molendinis, nor even, cum multuris, was no 
Foundation for an Aſtriction; that, in ſuch a Grant to the Fa- 
* milies of Morton or Buceleugh, their own Property-lands could 
not have been meant to be thirled to their own Mills ; that a 
Mar may, in the Diſpoſition of certain Lands, thirle them to 
& his own Mill, or, in the Diſpoſition of a Mill, thirle certain 
Lands to the Mill diſponed ; but, that nothing more extraordi- 
& nary could well be figured, than diſponing away for ever both 
« Lands and Mill to the ſame Perſon, and un conſtituting a Thitt 
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It is anſwered, that, wi regard to the Lands in a Man's own 
Hands, the Rule, res fua nemini ſervit, may take place; bug, | 
with regard to Lands not in the Poſſeſſion of a Heritor, there is no 
better Foundation known in the Law of Scotland, for a Conſtitution 
of Thirlage, than the Clauſe cum multuris, in the Superior's Char- 
ter; and, when to this Foundation there is added the Superſtruc- 
ture of Poſſeſſion, that Right becomes compleat. 

It was objected, © That the Inhabitants going to the Duke's 
4 Mills, was woluntatis et Moii non neceſſitatis, as Numbers keep 
6 conſtantly by a Mill, not in conſequence of any Aftriction.” 
And it was ſaid, Page zd of the Defenders Information to the 
Inner-houſe, 7 bat this was preciſely the Caſe of the Defenders, 
* wwho do not diſpute, that they and their Predeceſſors have immemo- 
66 really grinded their Malt at the Duke's Mills.” 

| It is anſwered, The Petitioners have a Right to lay hold of this 
Admiſhon by the Defenders, that, from time immemorial, they 
have grinded their Malt at -the Duke's Mills; but they cannot 
yield to the Conſequence, that this was done ex veluntate et officio. 
Every Vaſlal or Tenant, who had paid Multure for. Centuries back, 
and who was under an aſtricting Clauſe in his Charter, might im- 
pute his Payment to his Choice, and not to his Charter, in the 
me Manner. Where the Poſſeſſion is the only Title, ſuch Argu- 
ment might be liſtened to; but, where there is a regular Conſti- 
tution of the 'Fhirlage in che Charters, and ſo many Acts of Court, 
miformly ſubmitted to, this Admiſſion, that the Vaſſals and In- 
habitants went to the Duke's Mills, from time immemorial, will, 
in Law, be imputed to their Subjection, and not to their Choice; 5 
to their Obedience, and not to their Favour. 

It was objeQted, © That by the Proof led by the Lord Ordinary, 
it appeared, chat the Maltſters in the Town of Dalkeith, had 
been frequently employed by the Gentlemen in the Neighbour- 
* hood, to make their Barley into Malt for their Uſe, for which 
no Multure had been claimed, and, in ſeveral Inſtances, like- 

ways fold Malt without the Thirle, which had been made by 
them within: the Town, without Payment of Multure. 

It is anſwered, Im, However this Proof might affect the 
Duke's Right, were he here contending for a Thirlage of invecta 
tt illata, in all its Extent, it cannot affect the Caſe now under Ad- 
vocation, where the Duke only purſues thoſe whoſe Grains have 
been 
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1 . confeſſedl y gilded, brewed, and conſumed within the 

ET _Thirle. 

| £240, The Proof does not go back for above twenty Years ; and 
it is a ſtrange Conſequence, that the Duke muſt be deprived of his 1 


Right in one reſpect, becauſe, in another reſpect, an Indulgence 
has been granted to a riſing Branch of Trade in the Town. To 
ſtop the Maltſters from grinding Grain ſent in by Country Gentle- 
men, for their own Uſe, or even from grinding confeſſedly for 
Exportation, would have been depriving the Inhabitants within 
the Thirle, of a Piece of reaſonable Commerce, without any Utili- 
ty to the Superior ; becauſe, 1f Strangers had found the Multure 
levied, they might have ceaſed ſending in their Grain. Perhaps 
Theſe may have been the Reaſons why the Practice was allowed ; 
though, with regard to this, the Petitioners are a good deal in the 
dark, becauſe it is not aſcertained in the Proof, that the Duke, or 
his Doers, knew of it. But, frve fic frve ſecus, is immaterial. The 
= Practice is of but ſhort Duration; and though it was true, that the 
| Duke could not levy Multures of what was exported in the Way 
= of Traffick, it will not follow, that he. cannot ſubject to his 
W. age, whatever is grinded, brewed, and conſumed within his 
'Thirle. 
3tzw, Independent of theſe Conſiderations, a ſolid Anſwer, in 
Point of Law, ariſes to the Objection, to wit, that the Defenders 
cannot preſcribe againſt their own Titles. In the general Title- 
deeds of the Inhabitants of Dalkeith, the Aſtriction is contained; 
if there had been any thing ſpecial in the Title-deeds of the only 
' two Defenders; to wit, Vint and Mhilſon, who can have any to pro- 
| duce, they would not have failed to produce them. The Authority 
of Lord Bunkton is very preciſe upon this Head, Vol. I. Title 7th, 
| j Tune 689. © Freedom from Thirlage will likewiſe be obtained by 
: < Preſcription of Liberty, when the Poſſeſſors of the Lands: have, 
e for the Courſe of forty Years, wholly withdrawn from the Mill, 
„ without legal Interpellation by the Heritor, or Tackſman of the 
Mill, but Preſcription: will not be effectual for an. Immunity, 
 «' where the Party, by his own Charter is thirled; for none can 
3.0 #:priſeribe againſt the Title of his Poſſeſſion.” 
The Defenders laſt Argument was, that by the Importation of 
foreign Ale into the Barony, the Malſters and Brewers Profits were 


| ty diminiſhed. 
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It is humbly apprehended, that this is no legal Objection to the 
Exaction of the accuſtomed Multure, according to the Conſtitution 
of the Thirlage. There is no Condition in the Feu- rights to make 
the Lord's Right of Thirlage depend upon his Prohibition of fo- 
reign Ale. It is true, the Duke and his Managers thought proper 
to give their Protection to the Defenders, by bringing the other 
Proceſs againſt the Retailers and Importers of Ale; but it will be 
but a bad Return for ſuch Favour, if they continue to abuſe it, 
by the total Abſtraction of their Malt, to the Prejudice of their 
Superior, who has a conſiderable Revenue depending upon it, and. 
vho lately has been at great Expence in putting his Mills in order. 


May it therefore pleaſe your Lordſhips to alter the above In- F 1 g 


: terlocutors of the Lord Ordmary, of the 6th March and 1 
r 23d July, both laſt, and to find, that the Defenders are 
e liable in the Multures acclaimed by the Purſuers, out of 1 
ie the Malt grinded, conſumed, and brewed within the Su- 
di perwr's Thirle, being the moderate and uſual Thirlage- 
is duties there payable, and which are under the Rate of 3 
18 any of the neighbouring thirled Duties. s 748 
According to Juſtice, Oc. 
JOHN DALRYMPLE. #. 
#7 
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NO TE of the: Koultares payable for che 
different Grains under written, that are 
grinded at the Mills of Dalkeith | 


NE Peck Malt es” two Bolls Malt for the W ; and 
a Pint of Ale, every three Bolls for the Servant. 4 


N. B. At Muſſelburg 5 the Multure for Malt is one half Peck 
and one Fourth of a Peck for each Boll. 


One Peck Wheat, one Pick Flour, each two Bolls, for the Tackß 
men. 

Nine Pence Halfpenny fer each two Bolls Wheat, beſides thre 
Pints. Ale, and three Rolls, each fix Bolls Wheat, for the Ser 
vants. 

Two. Pecks Shillin g. two Pecks Meal, moet with the Oat 
Peck, each twelve Bolls Oats, for- the Tackſmens 3 and eadly 
four Balls. of weighted Meal from the Troch, the Servants get on 
Peck Meal meaſured with the Oat-peck, but no Sheilling, and fin 
Pints Ale the twelve Bolls Oats. 

One Peck Peaſe, one Peck Meal, Saefered with the Peaſe-mal 
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i j ſure, each two Bolls for the Tackſinen. 
1. One Peck of Meal, each two Balls Peaſe, and a Pint of Ale ff 
15 i the Servants... | ; — fry * 
Bt N. B. The Out-thirled, or 88 pay the ſame Due 
13 as above with thoſe thirled to the Mills, and thinks 
$6 O Hann 
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